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§ 207.3 Contracts made pursuant to 
new form leases. 

On November 29, 1950 (15 FR 8585), a 
new lease form was adopted (Form 4– 
1158, 15 FR 8585) containing provisions 
whereby the lessee agrees that nothing 
in any contract or other arrangement 
made for the sale or disposal of oil, gas, 
natural gasoline, and other products of 
the leased land, shall be construed as 
modifying any of the provisions of the 
lease, including, but not limited to, 
provisions relating to gas waste, tak-
ing royalty-in-kind, and the method of 
computing royalties due as based on a 
minimum valuation and in accordance 
with the oil and gas valuation regula-
tions. A contract or agreement pursu-
ant to a lease containing such provi-
sions may be made without obtaining 
prior approval of the United States as 
lessor, but must be retained as pro-
vided in § 207.5 of this subpart. 

§ 207.4 Contracts made pursuant to old 
form leases. 

(a) Old form leases are those con-
taining provisions prohibiting sales or 
disposal of oil, gas, natural gasoline, 
and other products of the lease except 
in accordance with a contract or other 
arrangement approved by the Sec-
retary of the Interior, or by the Direc-
tor of the Minerals Management Serv-
ice or his/her representative. A con-
tract or agreement made pursuant to 
an old form lease may be made without 
obtaining approval if the contract or 
agreement contains either the sub-
stance of or is accompanied by the stip-
ulation set forth in paragraph (b) of 
this section, signed by the seller (lessee 
or operator). 

(b) The stipulation, the substance of 
which must be included in the con-
tract, or be made the subject matter of 
a separate instrument properly identi-
fying the leases affected thereby, is as 
follows: 

It is hereby understood and agreed that 
nothing in the written contract or in any ap-
proval thereof shall be construed as affecting 
any of the relations between the United 
States and its lessee, particularly in matters 
of gas waste, taking royalty in kind, and the 
method of computing royalties due as based 
on a minimum valuation and in accordance 
with the terms and provisions of the oil and 
gas valuation regulations applicable to the 
lands covered by said contract. 

§ 207.5 Contract and sales agreement 
retention. 

Copies of all sales contracts, posted 
price bulletins, etc., and copies of all 
agreements, other contracts, or other 
documents which are relevant to the 
valuation of production are to be main-
tained by the lessee and made available 
upon request during normal working 
hours to authorized MMS, State or In-
dian representatives, other MMS or 
BLM officials, auditors of the General 
Accounting Office, or other persons au-
thorized to receive such documents, or 
shall be submitted to MMS within a 
reasonable period of time, as deter-
mined by MMS. Any oral sales arrange-
ment negotiated by the lessee must be 
placed in written form and retained by 
the lessee. Records shall be retained in 
accordance with 30 CFR part 212. 

Subpart B—Oil, Gas, and OCS 
Sulfur, General [Reserved] 

Subpart C—Federal and Indian Oil 
[Reserved] 

Subpart D—Federal and Indian 
Gas [Reserved] 

Subpart E—Solid Minerals, General 
[Reserved] 

Subpart F—Coal [Reserved] 

Subpart G—Other Solid Minerals 
[Reserved] 

Subpart H—Geothermal 
Resources [Reserved] 

Subpart I—OCS Sulfur [Reserved] 

PART 208—SALE OF FEDERAL 
ROYALTY OIL 

Subpart A—General Provisons 

Sec. 
208.1 General. 
208.2 Definitions. 
208.3 Information collection. 
208.4 Royalty oil sales to eligible refiners. 
208.5 Notice of royalty oil sale. 
208.6 General application procedures. 
208.7 Determination of eligibility. 
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208.8 Transportation and delivery. 
208.9 Agreements. 
208.10 Notices. 
208.11 Surety requirements. 
208.12 Payment requirements. 
208.13 Reporting requirements. 
208.14 Civil and criminal penalties. 
208.15 Audits. 
208.16 How to appeal a contracting officer’s 

decision that you receive. 
208.17 Suspensions for national emer-

gencies. 

AUTHORITY: 5 U.S.C. 301 et seq.; 30 U.S.C. 181 
et seq., 351 et seq., 1701 et seq.; 31 U.S.C. 9701; 
41 U.S.C. 601 et seq.; 43 U.S.C. 1301 et seq., 1331 
et seq., and 1801 et seq. 

SOURCE: 52 FR 41913, Oct. 30, 1987, unless 
otherwise noted. 

Subpart A—General Provisions 
§ 208.1 General. 

The regulations in this part govern 
the sale of royalty oil by the United 
States to eligible refiners. The regula-
tions apply to royalty oil from leases 
on Federal lands onshore and on the 
Outer Continental Shelf (OCS). 

§ 208.2 Definitions. 
Allotment means the quantity of roy-

alty oil that DOI determines is avail-
able to each eligible refiner that has 
applied for a portion of the total vol-
ume of royalty oil offered in a given 
royalty oil sale. 

Application means the formal written 
request to DOI on Form MMS–4070 by 
an eligible refiner interested in pur-
chasing a quantity of royalty oil from 
the approximate volume announced by 
DOI in a given ‘‘Notice of Availability 
of Royalty Oil.’’ 

Area or Region means the geographic 
territory having Federal oil and gas 
leases over which MMS has jurisdic-
tion, unless the context in which those 
words are used indicates that a dif-
ferent meaning is intended. 

Contracting officer means the Direc-
tor, his or her delegate, or the person 
designated under a royalty oil purchase 
contract. 

Contracting officer’s decision means an 
MMS order or decision that a con-
tracting officer issues under this part 
to a purchaser of oil under a royalty oil 
purchase contract. 

Delivery point means the point where 
the lessor, in accordance with lease 

terms, directs the lessee to deliver roy-
alty oil to a purchaser. Title to the 
royalty oil, or to the quantity thereof 
in a commingled stream, passes from 
the Federal Government to the pur-
chaser at this designated point, which 
is specified in the royalty oil contract. 
For onshore leases, the delivery point 
will be on or adjacent to the lease, ex-
cept as provided in § 208.8(a) of this 
part. In instances where an onshore de-
livery point is designated for offshore 
royalty oil, such point generally will 
be the first onshore point where the 
price of the oil, including transpor-
tation costs, can be determined and 
where the purchaser can either ex-
change or take delivery of the oil. The 
Government does not guarantee phys-
ical access to the oil at such point. 

Director means the Director of MMS, 
who is responsible for its overall direc-
tion, or his or her delegate(s). 

DOI means the Department of the In-
terior, including the Secretary or his 
or her delegate(s). 

Eligible refiner means a refiner of 
crude oil that meets the following cri-
teria for eligibility to purchase royalty 
oil: 

(1) For the purchase of royalty oil 
from onshore leases, it means a refiner 
that qualifies as a small and inde-
pendent refiner as those terms are de-
fined in sections 3(3) and 3(4) of the 
Emergency Petroleum Allocation Act, 
15 U.S.C. 751 et seq., except that the 
time period for determination con-
tained in section 3(3)(A) would be the 
calendar quarter immediately pre-
ceding the date of the applicable ‘‘No-
tice of Availability of Royalty Oil.’’ A 
refiner that, together with all persons 
controlled by, in control of, under com-
mon control with, or otherwise affili-
ated with the refiner, inputs a volume 
of domestic crude oil from its own pro-
duction exceeding 30 percent of its 
total refinery input of crude oil is in-
eligible to participate in royalty oil 
sales under this part. Crude oil re-
ceived in exchange for such refiner’s 
own production is considered to be that 
refiner’s own production for purposes 
of this section. 

(2) For the purchase of royalty oil 
from leases on the OCS, it means a re-
finer that qualifies as a small business 
enterprise under the rules of the Small 
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Business Administration (13 CFR part 
121). 

Entitlement means the volume of roy-
alty oil from the Federal Government’s 
share of production from a Federal 
lease which a purchaser is entitled to 
receive under a royalty oil contract. 

Exchange agreement means a written 
agreement between the purchaser and 
another person for the exchange of roy-
alty oil purchased under this part for 
other oil on a volume or equivalent 
value basis. 

Fair market value means the value of 
oil—(1) Computed at a unit price equiv-
alent to the average unit price at 
which oil was sold pursuant to a lease 
during the period for which any roy-
alty or net profit share is accrued or 
reserved to the United States pursuant 
to such lease, or 

(2) If there were no such sales, or if 
the Secretary finds that there were an 
insufficient number of such sales to eq-
uitably determine such value, com-
puted at the average unit price at 
which oil was sold pursuant to other 
leases in the same region of the OCS 
during such period, or 

(3) If there were no sales of oil from 
such region during such period, or if 
the Secretary finds that there are an 
insufficient number of such sales to eq-
uitably determine such value, at an ap-
propriate price determined by the Sec-
retary. 

Federal lease means a contractual 
agreement with the Federal Govern-
ment which authorizes the exploration, 
development, and production of oil and 
gas on Federal lands onshore or on the 
OCS. 

Interim sale means a sale conducted 
as a result of substantial additional 
royalty oil becoming available in a spe-
cific area prior to the scheduled expira-
tion date of royalty oil contracts in ef-
fect for that area. 

Lessee means any person to whom the 
United States issues a lease, or any 
person who has been assigned an obli-
gation to make royalty or other pay-
ments required by the lease. 

MMS means the Minerals Manage-
ment Service of the Department of the 
Interior. 

Notice of Availability of Royalty Oil 
means a notice published by DOI in the 
FEDERAL REGISTER (and in other print-

ed media when appropriate, such as a 
newspaper or magazine of general or 
specialized circulation) to advise inter-
ested parties of the availability of roy-
alty oil for purchase by eligible refin-
ers and the approximate volume of roy-
alty oil available to the applicants. 

OCS means the Outer Continental 
Shelf, as defined in 43 U.S.C. 1331(a). 

OCSLA means the Outer Continental 
Shelf Lands Act (43 U.S.C. 1331 et seq., 
as amended by 43 U.S.C. 1801 et seq.). 

Oil means a mixture of hydrocarbons 
that existed in the liquid phase in nat-
ural underground reservoirs and re-
mains liquid at atmospheric pressure 
after passing through surface sepa-
rating facilities and is marketed or 
used as such. Condensate recovered in 
lease separators or field facilities is 
considered to be oil. 

Operator means any person, including 
a lessee, who has control of or who 
manages operations on an oil and gas 
lease site on Federal onshore lands or 
on the OCS. 

Payor means any person responsible 
for reporting royalties from a Federal 
lease or leases on Form MMS–2014. 

Person means any individual, firm, 
corporation, association, partnership, 
consortium, or joint venture. 

Preference eligible refiner means an eli-
gible refiner with at least one oper-
ating refinery which is located within 
the area designated as the preference 
eligible area in the ‘‘Notice of Avail-
ability of Royalty Oil.’’ A refiner may 
be deemed to be a preference eligible 
refiner if it owns a refinery located in 
the preference eligible area which is 
not operational if the refiner meets the 
requirements of § 208.7(g) of this part. 

Purchaser means anyone who ac-
quires royalty oil sold by DOI under 
the Federal Government’s Royalty-in- 
Kind (RIK) Program and who has a 
contractual obligation under an agree-
ment to purchase royalty oil. 

Reallocation means an offering of roy-
alty oil previously allocated in a spe-
cific sale but subsequently turned back 
to MMS. A reallocation would only be 
made if substantial amounts of royalty 
oil are turned back. 

Refined petroleum product means gaso-
line, kerosene, distillates (including 
Number 2 fuel oil), refined lubricating 
oils, or diesel fuel. 
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Royalty oil means that amount of oil 
that DOI takes in kind in partial or 
full satisfaction of a lessee’s royalty or 
net profit share obligations as deter-
mined by whatever lease interest the 
lessee holds under an applicable min-
eral leasing law. 

Secretary means the Secretary of the 
Department of the Interior or his/her 
delegate(s). 

Section 6 lease means an oil and gas 
lease originally issued by any State 
and currently maintained in effect pur-
suant to section 6 of the OCSLA. 

Section 8 lease means an oil and gas 
lease originally issued by the United 
States pursuant to section 8 of the 
OCSLA. 

[52 FR 41913, Oct. 30, 1987; 52 FR 45528, Nov. 
30, 1987, as amended at 58 FR 64901, Dec. 10, 
1993; 64 FR 26251, May 13, 1999] 

§ 208.3 Information collection. 
The information collection require-

ments contained in this part have been 
approved by OMB under 44 U.S.C. 3501 
et seq. The form, filing date, and ap-
proved OMB clearance number are 
identified in 30 CFR 210.10. 

[58 FR 64901, Dec. 10, 1993] 

§ 208.4 Royalty oil sales to eligible re-
finers. 

(a) Determination to take royalty oil in 
kind. The Secretary may evaluate 
crude oil market conditions from time 
to time. The evaluation will include, 
among other things, the availability of 
crude oil and the crude oil require-
ments of the Federal Government, pri-
marily those requirements concerning 
matters of national interest and de-
fense. The Secretary will review these 
items and will determine whether eligi-
ble refiners have access to adequate 
supplies of crude oil and whether such 
oil is available to eligible refiners at 
equitable prices. Such determinations 
may be made on a regional basis. The 
determination by the Secretary shall 
be published in the FEDERAL REGISTER 
concurrent with or included in the 
‘‘Notice of Availability of Royalty Oil’’ 
required by 30 CFR 208.5. 

(b) Sale to eligible refiners. (1) Upon a 
determination by the Secretary under 
paragraph (a) of this section that eligi-
ble refiners do not have access to ade-

quate supplies of crude oil at equitable 
prices, the Secretary, at his or her dis-
cretion, may elect to take in kind some 
or all of the royalty oil accruing to the 
United States from oil and gas leases 
on Federal lands onshore and on the 
OCS. The Secretary may authorize 
MMS to offer royalty oil for sale to eli-
gible refiners only for use in their re-
fineries and not for resale (other than 
under an exchange agreement). 

(2) All sales of royalty oil from on-
shore leases will be priced at the roy-
alty value that would have been deter-
mined for that oil pursuant to 30 CFR 
part 206 had the royalties been paid in 
value rather than taken in kind. All 
sales of royalty oil from OCS leases 
will be priced at the fair market value 
of the oil including associated trans-
portation costs to the designated deliv-
ery point, if applicable. 

(3) An eligible refiner must have a 
representative at a sale in order to par-
ticipate. The Secretary may, at his or 
her discretion, establish purchase limi-
tations and withhold any royalty oil 
from any offering. 

(c) Upon a determination by the Sec-
retary under paragraph (a) of this sec-
tion that eligible refiners do have ac-
cess to adequate supplies of crude oil at 
equitable prices, MMS will not take 
royalties in kind from oil and gas 
leases for exclusive sale to such refin-
ers. Such determinations may be made 
on a regional basis. 

(d) Interim sales. The MMS generally 
will not conduct interim sales. How-
ever, interim sales may be held at the 
discretion of the Secretary if substan-
tial addition royalty oil becomes avail-
able. The potentially eligible refiners, 
individually or collectively, must sub-
mit documentation demonstrating that 
adequate supplies of crude oil at equi-
table prices are not available for pur-
chase. Although sufficient documenta-
tion must be submitted, it is not man-
datory for each potentially eligible re-
finer to participate in a submission of 
such documentation to be determined 
eligible. The documentation must be 
submitted to MMS for a determination 
as to whether an interim sale is need-
ed. 

[52 FR 41913, Oct. 30, 1987, as amended at 66 
FR 28657, May 24, 2001] 
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§ 208.5 Notice of royalty oil sale. 

If the Secretary decides to take roy-
alty oil in kind for sale to eligible re-
finers, MMS will issue a ‘‘Notice of 
Availability of Royalty Oil’’ specifying 
the manner in which the sale is to be 
effected, the approximate quantity of 
royalty oil to be offered, information 
required in applications, the closing 
date for the receipt of applications for 
royalty oil, and other general adminis-
trative details concerning the applica-
tion, allocation, and contract award 
process for the royalty oil. The Notice 
will describe generally the terms under 
which the royalty oil contracts will be 
awarded and will specify which appli-
cants will be deemed preference eligi-
ble refiners in the sale proceedings. 
The Notice will also contain guidelines 
for reallocation procedures in the event 
substantial quantities of royalty oil 
sold in that specific sale are subse-
quently turned back to MMS. Only 
those purchasers that hold ongoing 
contracts from that specific sale will 
be allowed to participate in any re-
allocation, which would be voluntary, 
and then only if they continue to meet 
eligibility requirements as set forth in 
30 CFR 208.2 and 208.7. If a reallocation 
is held prior to the effective date of the 
contracts as specified in the ‘‘Notice of 
Availability of Royalty Oil’’, all eligi-
ble refiners that selected a lease or 
leases in that specific sale would be al-
lowed to participate, pursuant to the 
procedures in the Notice. 

§ 208.6 General application proce-
dures. 

(a) To apply for the purchase of roy-
alty oil, an applicant must file a Form 
MMS–4070 with MMS in accordance 
with instructions provided in the ‘‘No-
tice of Availability of Royalty Oil’’ and 
in accordance with any instructions 
issued by MMS for completion of Form 
MMS–4070. The applicant will be re-
quired to submit a letter of intent from 
a qualified financial institution stating 
that it would be granted surety cov-
erage for the royalty oil for which it is 
applying, or other such proof of surety 
coverage, as deemed acceptable by 
MMS. The letter of intent must be sub-
mitted with a completed Form MMS– 
4070. 

(b) In addition to any other applica-
tion requirements specified in the No-
tice, the following information is re-
quired on Form MMS–4070 at the time 
of application: 

(1) Name and address of the appli-
cant, the location of the applicant’s re-
finery or refineries, and disclosure of 
the applicant’s affiliation with any 
other persons. 

(2) The capacity of the applicant’s re-
fineries in barrels of crude oil through-
put per calendar day and a tabulation 
for the past 12 months of oil processed 
for each refinery, identified as to 
source (from own production or from 
other sources). 

(3) Identification of any Government 
royalty oil contracts under which the 
applicant is currently receiving roy-
alty oil. 

(4) Identification of the locations 
(area/region and State) where the ap-
plicant proposes to purchase royalty 
oil, the volume of oil requested, and 
the specific refineries in which the oil 
will be refined. 

(5) A certification from the applicant 
that it is an eligible refiner for the pur-
chase of Government royalty oil, as de-
fined in § 208.2 of this part. 

[52 FR 41913, Oct. 30, 1987, as amended at 58 
FR 64901, Dec. 10, 1993] 

§ 208.7 Determination of eligibility. 

(a) The MMS will examine each ap-
plication and may request additional 
information if the information in the 
application is inadequate. An applica-
tion received after the close of the ap-
plication period will be rejected. If ad-
ditional information is requested by 
MMS, it must be received by the time 
specified or the application will be re-
jected. 

(b) After the close of the application 
period and the receipt of any additional 
requested information, MMS will de-
termine which applicants may partici-
pate in the royalty oil sale and the 
quantity of royalty oil which each ap-
plicant is authorized to purchase. 

(c) When applications are filed by 
two or more eligible refiners for the 
same royalty oil, the oil will be allo-
cated among such applicants on an eq-
uitable basis as determined by MMS. 
Preference eligible refiners will be 
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given priority in the allocation proce-
dures in sales and subsequent realloca-
tions of royalty oil. 

(d) No eligible refiner shall be award-
ed contracts for volumes of royalty oil 
that, when added to volumes of other 
Federal royalty oil being received, are 
in excess of 60 percent of the combined 
refinery capacity of that refiner. 

(e) The MMS may exclude any sec-
tion 6 lease from a royalty oil sale. 

(f) If two or more eligible refiners are 
related through common ownership or 
control or otherwise affiliated, only 
one of them shall be entitled to an al-
lotment of royalty oil from a specific 
sale. 

(g) Any applicant whose refinery is 
not in operation during the 60-day pe-
riod prior to the date of the royalty oil 
sale shall not be entitled to participate 
in the sale unless such applicant self- 
certifies and demonstrates to the satis-
faction of MMS that it will begin oper-
ations by the first month in which oil 
becomes available under a royalty oil 
contract. If operations do not begin by 
that month, MMS will terminate the 
contract. 

(h) Applicants or purchasers that 
have delinquent balances with MMS as 
of the date of a royalty oil sale or sub-
sequent reallocation will not be al-
lowed to participate in that sale or re-
allocation. If a person which is con-
trolled by, in control of, under common 
control with, or otherwise affiliated 
with an applicant or purchaser has 
such delinquent balances, the applicant 
or purchaser will not be allowed to par-
ticipate in a royalty oil sale or re-
allocation. To the extent a purchaser 
or affiliated person has appealed a bill-
ing and posted a surety instrument in 
accordance with the contract terms 
and applicable MMS regulations or 
other law, the balance shall not be con-
sidered delinquent. 

(i) A purchaser must meet the eligi-
bility criteria on the date of contract 
issuance. However, a change in a pur-
chaser’s eligibility status during the 
term of the contract will not affect the 
purchaser’s right to continue that con-
tract until its term expires, including 
any extensions thereof. 

[52 FR 41913, Oct. 30, 1987, as amended at 58 
FR 64901, Dec. 10, 1993] 

§ 208.8 Transportation and delivery. 
(a) The lessee shall deliver royalty 

oil from onshore leases to the pur-
chaser at a point on or adjacent to the 
lease pursuant to the terms of the 
lease. If the purchaser does not have 
access to its onshore royalty oil enti-
tlement at facilities on or adjacent to 
the lease, the operator of the lease 
must designate an alternate delivery 
point at no additional cost to the pur-
chaser or the Government. The pur-
chaser must have physical access to 
the oil at the alternate delivery point 
and such point must be approved by 
MMS. 

(b) The lessee shall deliver royalty 
oil from section 8 offshore leases issued 
after September 1969 at a delivery 
point to be designated by MMS. The 
lessee shall deliver royalty oil from 
section 8 offshore leases issued before 
October 1969 or from section 6 leases at 
a delivery point to be designated by the 
lessee. If the delivery point is on or im-
mediately adjacent to the lease, the 
royalty oil will be delivered without 
cost to the Federal Government as an 
undivided portion of production in 
marketable condition at pipeline con-
nections or other facilities provided by 
the lessee, unless other arrangements 
are approved by MMS. If the delivery 
point is not on or immediately adja-
cent to the lease, MMS will reimburse 
the lessee for the reasonable cost of 
transportation to such point in an 
amount not to exceed the transpor-
tation allowance determined pursuant 
to 30 CFR part 206. The MMS will in-
clude such transportation costs in the 
price charged for the oil taken in kind 
to reflect the value of the oil at the de-
livery point. Arrangements for delivery 
of the royalty oil from, or exchange of 
the oil at, the delivery point, and re-
lated transportation costs, are the re-
sponsibility of the purchaser of the 
royalty oil. In addition, quality dif-
ferentials between the royalty oil to 
which a purchaser is entitled and the 
oil which is made available at the de-
livery point are matters to be resolved 
between the purchaser and the oper-
ator. 

(c) When the purchaser has physical 
access to the royalty oil at the delivery 
point, the lessee shall deliver such oil 
in marketable condition at pipeline 
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connections or other facilities des-
ignated by MMS. If the lessee is unable 
to provide the royalty portion of actual 
production from the lease, the lessee 
must provide crude oil to the purchaser 
which is equivalent in volume or value 
to the royalty oil to which the pur-
chaser is entitled. The lessee will de-
liver the royalty oil to the purchaser 
during normal operating hours and in 
reasonable quantities and intervals. 
The lessee will make available and the 
purchaser will accept delivery of the 
royalty oil entitlement no later than 
the last day of the calendar month im-
mediately following the calendar 
month in which the oil was produced. 
Failure to accept deliveries shall con-
stitute grounds for the termination of 
the contract. 

(d) Upon termination of deliveries 
under a royalty oil contract, the trans-
portation allowance and delivery point 
designation authorized by this section 
no longer will remain in effect. 

§ 208.9 Agreements. 
(a) A purchaser must submit to MMS 

two copies of any written third-party 
agreements, or two copies of a full 
written explanation of any oral third- 
party agreements, relating to the 
method and costs of delivery of royalty 
oil, or crude oil exchanged for the roy-
alty oil, from the point of delivery 
under the contract to the purchaser’s 
refinery. In addition, the purchaser 
must submit copies of agreements per-
taining to quality differentials which 
may occur between leases and delivery 
points. 

(b) A purchaser may not sell royalty 
oil which it purchases pursuant to this 
part except for purposes of an exchange 
for other crude oil on a volume or 
equivalent value basis. 

(c) Royalty oil purchased under this 
part, or crude oil received in exchange 
for such royalty oil, must be processed 
into refined petroleum products in the 
purchaser’s refinery. 

§ 208.10 Notices. 
(a) The MMS shall notify each oper-

ator, by certified mail, of the Sec-
retary’s decision to take royalty oil in 
kind. This notice shall be mailed at 
least 45 days in advance of the effective 
date of delivery and will specify deliv-

ery points for offshore oil for OCS 
leases issued after September 1969. 

(b) Deliveries of royalty oil may be 
partially terminated only with the 
written approval of the Director, MMS. 

(c) Before terminating the delivery of 
royalty oil taken in kind, MMS, if pos-
sible, will notify each operator by cer-
tified mail of the change in require-
ments at least 30 days in advance of 
the effective date. 

(d) After MMS notification that roy-
alty oil will be taken in kind, the oper-
ator shall be responsible for notifying 
each working interest on the Federal 
lease. As soon as practicable after the 
date of each royalty oil sale, MMS will 
publish in the FEDERAL REGISTER a no-
tice of the leases from which royalty 
oil will be taken, the purchasers of the 
royalty oil, and the leases from which 
royalty oil deliveries will be discon-
tinued on terminated contracts. 

(e) A purchaser cannot transfer, as-
sign, or sell its rights or interest in a 
royalty oil contract without written 
approval of the Director, MMS. If the 
purchaser changes ownership or its as-
sets are sold or liquidated for any rea-
son, it cannot transfer, assign, or sell 
its rights or interest in the royalty oil 
contract without written approval of 
the Director, MMS. Without express 
written consent from MMS for a 
change in ownership, the royalty oil 
contract shall be terminated. The suc-
cessor company must meet the defini-
tion of an eligible refiner in § 208.2 of 
this part for MMS to consider assign-
ment of the royalty oil contract. 

§ 208.11 Surety requirements. 

(a) The eligible purchaser, prior to 
execution of the contract, shall furnish 
an ‘‘MMS-specified surety instru-
ment,’’ in an amount equal to the esti-
mated value of royalty oil that could 
be taken by the purchaser in a 99-day 
period, plus related administrative 
charges. The MMS may require the 
purchaser to increase the amount of 
the surety instrument when necessary 
to protect the Government’s interest 
or may allow the purchaser to decrease 
the amount of the surety instrument 
where necessary to further the pur-
poses of the Royalty-in-Kind Program. 
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(b) If a letter of credit is furnished as 
the surety instrument, it must be ef-
fective for a 9-month period beginning 
the first day the royalty oil contract is 
effective, with a clause providing for 
automatic renewal monthly for a new 
9-month period. The purchaser or its 
surety company may elect not to 
renew the letter of credit at any 
monthly anniversary date, but must 
notify MMS of its intent not to renew 
at least 30 days prior to the anniver-
sary date. The MMS may grant the 
purchaser 45 days to obtain a new sur-
ety instrument. If no replacement sur-
ety instrument is provided, MMS will 
terminate the contract effective at 
least 6 months prior to the expiration 
date of the letter of credit. Notwith-
standing the above provisions, the let-
ter of credit also may contain a clause 
providing for automatic termination 6 
months after the royalty oil contract 
terminates. If a certificate of deposit is 
furnished as the surety instrument, it 
must be effective for the life of the 
contract plus 6 months after the roy-
alty oil contract terminates. 

(c) For the purposes of this section, 
an ‘‘MMS-specified surety instrument’’ 
means either: an MMS-specified surety 
bond, an MMS-specified irrevocable let-
ter of credit, or a financial institution 
book-entry certificate of deposit. 

(d) The ‘‘MMS-specified surety in-
strument’’ shall be in a form specified 
by MMS instructions or approved by 
MMS. A bond must be issued by a 
qualified surety company that has been 
approved by the Department of the 
Treasury. An irrevocable letter of cred-
it or a certificate of deposit must be 
from a financial institution acceptable 
to MMS. The MMS will use a bank rat-
ing service to determine whether a fi-
nancial institution has an acceptable 
rating to provide a surety instrument 
deemed adequate to indemnify the 
Government from loss or damage. 

(e) All surety instruments must be in 
a form acceptable to MMS and must in-
clude such other specific requirements 
as MMS may require adequately to pro-
tect the Government’s interests. 

[58 FR 64901, Dec. 10, 1993] 

§ 208.12 Payment requirements. 
(a) All payments to MMS by a pur-

chaser of royalty oil will be due on the 

date and at the location specified in 
the contract, or, if there is no contrac-
tual provision, as specified by MMS. 
The purchaser shall tender all pay-
ments to MMS in accordance with 30 
CFR 218.51. Payments made by a payor 
pursuant to the requirements of para-
graph (b) of this section and § 208.13 
also shall be tendered in accordance 
with 30 CFR 218.51. 

(b)(1) Payments from a purchaser of 
royalty oil not received by MMS when 
due, or that portion of the payment 
less than the full amount due, will be 
subject to a late payment charge equiv-
alent to an interest assessment on the 
amount past due for the number of 
days that the payment is late at the 
underpayment rate applicable under 
section 6621 of the Internal Revenue 
Code of 1954. 

(2) The MMS may assess interest to a 
payor for any underpayments which 
are the result of the payor’s late or 
underreporting, or for adjustments re-
ported by the payor, or made as a re-
sult of audit, reconciliation, or other 
procedures. The interest for late pay-
ment and underpayment will be as-
sessed pursuant to 30 CFR 218.54. 

(c) If payment for royalty oil is not 
received by the due date specified in 
the contract, a notice of nonreceipt 
will be sent to the purchaser by cer-
tified mail. If payment is not received 
by MMS within 15 days from the date 
of such notice, MMS may cancel the 
contract and collect under the MMS- 
specified surety instrument. See 
§ 208.11. 

(d) If the purchaser disagrees with 
the amount of payment due, it must 
pay the amount due as computed by 
MMS, unless the purchaser appeals the 
amount and posts an MMS-specified 
surety instrument pursuant to the pro-
visions of 30 CFR part 243. The MMS 
may, at its discretion, waive the appeal 
surety requirements if it determines 
that the contract surety instrument is 
sufficient protection for an amount 
under appeal. 

[52 FR 41913, Oct. 30, 1987, as amended at 
64901, Dec. 10, 1993] 

§ 208.13 Reporting requirements. 

If MMS underbills a purchaser under 
a royalty oil contract because of a 
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payor’s underreporting or failure to re-
port on Form MMS–2014 pursuant to 30 
CFR 210.52, the payor will be liable for 
payment of such underbilled amounts 
plus interest if they are unrecoverable 
from the purchaser or the surety in-
strument related to the contract. 

[58 FR 64902, Dec. 10, 1993] 

§ 208.14 Civil and criminal penalties. 

Failure to abide by the regulations in 
this part may result in civil and crimi-
nal penalties being levied on that per-
son as specified in sections 109 and 110 
of the Federal Oil and Gas Royalty 
Management Act of 1982, 30 U.S.C. 1719– 
20, and regulations at 30 CFR part 241. 
Civil penalties applicable under the 
OCSLA and the Mineral Leasing Act of 
1920 may also be imposed. 

§ 208.15 Audits. 

Audits of the accounts and books of 
lessees, operators, payors, and/or pur-
chasers of royalty oil taken in kind 
may be made annually or at such other 
times as may be directed by MMS. 
Such audits will be for the purpose of 
determining compliance with applica-
ble statutes, regulations, and royalty 
oil contracts. 

§ 208.16 How to appeal a contracting 
officer’s decision that you receive. 

If you receive a contracting officer’s 
decision, you may: 

(a) Appeal that decision to the Board 
of Contract Appeals in the Office of 
Hearings and Appeals, Office of the 
Secretary, in accordance with the pro-
cedures provided in 43 CFR part 4, sub-
part C; or 

(b) File an action in the United 
States Court of Federal Claims. 

[64 FR 26251, May 13, 1999] 

§ 208.17 Suspensions for national 
emergencies. 

The Secretary of the Department of 
the Interior, upon a recommendation 
by the Secretary of Defense or the Sec-
retary of Energy and with the approval 
of the President, may suspend oper-
ations under these regulations and sus-
pend royalty oil contracts during a na-
tional emergency declared by the Con-
gress or the President. 
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